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~ Date : 20.01.2017 \i'llft ffi cJfr~ bate of Issue l ;> / Yl / )
.l3ft" 3"cJ1T ~fc[{. WJcfff (~-11) 8Rf tnfw -h
Passed by Shri Uma Shanker Commission·er (Appeals-II)
_____~~~151-lGlilllG: ~I9,cfdlc1ll IDxT \i'ITTT ~ ~ ~
_{2jfq : 4 fhq
Arising out of Order-in-Original No AHM-SVTax-000-ADC-014-15-16 Dated 09.02.2016 &AHM-SVTax-000-

ADC-015-15-16 dated 09.02.2016 fssued

by ADC STC, Service Tax, Ahmedabad

3!41Wl5tlf cITT -=rr=r :g::cf "G"fil Name & Address of The Appellants
M/s. J V Buildcon Ahmedabad

< r@la arr rige al{ sf anfh Ufa If@rat at or4la RfRra var a
war ?&:
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

eT

#tar zre, UTT yea ya hara r9tu nznferawr at 3rcm,f :
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fcR\TlJ'~.1994 cJfr tfRT 86 # 3iasfa 3rcm,f cp]" R9 ~ LjTTf cJfr \rJT~ :
. Under Section 86 of the Finance Act 1994 an appeal lies to :-

4fa e1fr 9ls v#it zycn, Ira zgea vi hara r9ta urzurf@raw 31. 2o, q he
t1Rcicc1 cbl-CJl'3°,a, ~~. ~tl-lGlilllG-380016

0 The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 3r4t6flu nrnr@raw at f@4#tr arf@)Rm, 1994 cJfr tfRT 86 (@) a if 3r4la hara
Pllll-llcJC'1"1, 1994 # fu o («) aifa ffRa arf ~:tr- 5 if 'cfR ~ if cJfr w
aft vi sr er fr am?gr feasg 3rcm,f l n{ el s# 4Ralf
at#l urt aR; (67i a vamfr uR itfl) oilerfa en i znrznf@raw1 qr nrgfl fer
&, at aR mar4fa &tr #a k zrr4ls # rzra «~zr a aifha a rs # q
if uei ?ara t i, anlu at l-frT 3it nun ·rzn up#fr nu; 5 C'lruf -m ~ cpl-f t cfITT ~
1 ooo /- ffl ~N<ft I Gel hara at nit, anu at l-frT 3it crmmza mar if 6u; 5 C'lruf -m
50 C'lruf ('[cp "ITT "ctT ~ 5000 /- ffl~6llft I uzi hara at ni, ans at l-frT 3ITT" ~ <nTT
~~ 50 C'lruf Ira u,rat ? azi 6u; 10ooo /- ffl~6llfi I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & .interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of .·· .
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of.. ... . _
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sec.tq();.):";..;_;,,,_11:~
Bank of the place where the bench of Tribunal IS situated. ; , . ({ \n/. I; . ·.
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(iii) R#tu 3pf@1fa1,194 4! I r so 4 sq--arr3ii vi (21:!) cf> 3ffiTIB 3i-cflt;r ~

, f.FflTTcl-&i, 1994 cfi fri<fT-f 9 (21;!) cfi 3RflTTf f.lt1mrr ll,fll -q-fr.il.-7 -q ct) \ill ~cfi<ft l;!cf \TT1cfi ml!:!"
rrga,, hzr Un zycas (s1fa) a 3ran uRii (0IA)( ri a w=rrfum mTI miff) 3TR ·3l1:fx
3Tl~i. "'ffiWfcl> / UT 3Jul 372IT an a=tu Ir zyca, 3n9Ru Faraf@ran qt ala=a aw
#er aa g amrr (olo)6) 4R ur4 sift

(iii) The appeal u"nder sub section (2A) of the section 86 the Finance Act 1994, shall be
filed ih Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ar,companied by a copy of order of. Commissioner Central Excise (Appeals)(OIA)(one of
which shall b_e a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal. _

2. uemig))fe urznau yea 3nfe)~zm, 4975 #6t gr T~-1 ci'i 3RflTTf ~mfur fcl;i::
31FI pa 37t vi err If@rmrl # 3mag #6 qR WR 6.so/- ha at =nuau zyen fa
'c1•IT "8")-;:rr 'rfri%q- I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975. as amended.

3. tr ggcan, snr yes vi am 3pf)t r nan~raven (aorff4@) Rural, 1es2 i fl
r,,rct aRT x-i·cif€tcr l'IT1w!T at afaRr aw ah [nit a 3it fl na 3ITcp (ifu- fcn<n vlTffi t 1

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. @tar era, ace4r 35eura gr«an vi hara 3rd1fr urf)aw (gh#a h if 3rdi h ararih ii
c2hr 3=qr Qr4 31f@/f4a, r&yyR ur 39a 3iar far(ti€n-) 3if@/frzra cg(sty&i f
~'-l) f?;e,icr;; of..ot.~oY'u' ;;fr cl?r !'mfrlr~. ~'1, '1,'u' mt urr 3giiia karat at illl c>fl.Jl cl1'r .1r~ i. r,RT
f2fr Rt nu{ qe-fr amt aar 3rfarf , aura f z cnr a aiaia sarR 5an art 3rhf@r er zrf?r
ra u3if@rart

c'r,c:"cJ";!fneyeas vipara3iaia " 'J!fJT fcnirmr~ II a:1· f.:l";i:;;:r ~lITTit>f t -
(I) enr gt a 3iii feffa «nu
<iii :n-c1dc: 31ifl"r cf,'r ~ ~ -;rrc;irr mw
(iii) :e~c: -;;raH ~<!ilTicm'r cli ~<fJ-T 6 c); .;jcf¾r ~ {cncFf

c::, arr agr qzfgr mtmnrurr far (@i. 2) 31f@1f721, 2014 <Ti 3-m<Fa-T ";f) WT f<ITT.f\
3rdr4au1franrfh hr mar fa7rfararer 3rfl vi 3r4 at arqarrl

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20·14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section ·11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c:',,, Provided further that the provisions of this Section shall not apply to the stay
applicatioil and appeals pending before any appellate authority prior to the
corrnnencement of the Finance (No.2) Act, 2014.

4(1) '$tf zjc.·or ii, zr 3r2r hr ufe .w:fh;r mlitfci'i'{Uf -fn var srf rn 3rrur yen zn avs
faafea ta air fcli1J aflJ -~ -fn 10% 091arrw 3th srzfhaaufa1fr t ra avsh
10% 1areuRt an.a#rt
4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
perially, where penalty alone is in dispute.
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ORDER IN APPEAL

M/s. J. V. Buildcon, 46, Paeshwanathnagar society, Opp. Rajkot
Nagarik Co-operative Bank, Naranpura char rasta, Naranpura , Ahmedabad
380 012. (hereinafter referred to as 'appellants') holding ST registration No.

AAGF J4988C SD001 under WC/construction service, have filed the present

appeals on 11.04.2016 against the Order-in-Original number AHM-SVTAX
000-ADC-014-15 dated 09.02.2016 (hereinafter referred to as 'impugned

order') passed by the Addi. Commissioner, Service Tax, HQ, Ahmedabad
(hereinafter referred to as 'adjudicating authority');

Another appeal is filed on 17.05.2016 against the subsequent period Order

in-Original number AHM-SVTAX-000-ADC-014-15 dated 09.02.2016
(hereinafter referred to as 'impugned order') passed by the Addi.

Commissioner, Service Tax, HQ, Ahmedabad (hereinafter referred to as
'adjudicating authority');

2. The facts of the case, in brief, are that the· Ahmedabad Municipal

Corporation (AMC in Short) has given works contract to M/s Nila
Infrastructure Ltd. (~ILA in short) for construction of Bus Shelters for BRTS

constructed under Jawahlal Nehru National Urban Renewal Mission- JNNRUM.
NILA has given sub-contract to appellant: Adjudicating authority has
concluded that sub-contractor service are in nature of input service to main

contractor so service tax is leviable on services of sub-contractor in terms of

CBEC circular No. 96/7/2007-ST dated 23.08.2007. Benefit of serial No.

13(a) of notification No. 25/2012-ST is not admissible in view of para
7.11.11 of Service Tax Educational Guide issued by board. Appellant could
not furnish the exemption certificate issued by AMC.

2.1 In respect of impugned OIO of first appeal Adjudicating authority has
confirmed the demand of Rs. 37,49,212/- for period Oct-2012 to Sept-2013,
under section 73(2) with interest under section 75. Also imposed penalty of

Rs. 3,74,921/- under section 76 and penalty of Rs. 20,000/- under section
77(2).

2.2 In respect of impugned OIO of second appeal Adjudicating authority
has confirmed the demand of Rs. 26,74,745/- for immediate subsequent

period Oct-2013 to Sept-2014, under section 73(2) with interest under
section 75. Also imposed penalty of Rs. 2,67,475/- under section 76
penalty of Rs. 20,000/- under section 77(2).
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3. Being aggrieved with the impugned order, the appellants preferred an
appeal on 11.04.2016 and 17.05.2016 before the Commissioner (Appeals
II) wherein it is contended that-

I. Work pertaining to JNNURM is specifically exempted under sr. No.
13(b) of Notification 25/2012 w.e.f. 01.07.2012.

II. There is no requirement in exemption notification that service receiver
should issue certificate to service provider.

\

III. Terminal of road transport for use by general public is exempted by sr.
No. 13(a) of Notification 25/2012 ST

IV. AMC being local authority appellant is eligible for exemption under sr.
No. 12(a) of Notification 25/2012-ST.

5

V.

VI.

Service rendered by sub contractor to main contractor providing works

contract service is exempted as per sr. No. 29(h) of Notification No.

25/2012-ST read with last sub-para 7.11.11 of Educational Guide
issued under circular dated 20.06.2012.

Adjudicating authority has cited the judgment and CBEC circular dated
24.05.2010 which is not relevant in view of introduction of negative
regime w.e.f. 01.07.2012.

0

4. Personal hearing in the case was granted on 21.12.2016 and Shri
Tarang Kothari, CA, and Shri Bishan Shah, CA appeared before me. They
reiterated the grounds of appeal and stated that JNNURM is exempted under
Nati. No. 25/2012 at entry 29(h).

DISUSSION AND FINDINGS

5. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the time of personal hearing. Sort question to be decided is as
to whether or not the works contract service rendered by sub-contractor to
main contractor is liable for service tax in case the said works contract
service is exempted to main contractor.

6. I find that works contract of JNNURM is given by AMC to M/s Nila
Infrastructure Ltd and said work is exempted vide Sr. No 13(b) of
Notification No. 25/2012-ST as it being JNNURM work. Moreover said works
contract is exempted vide Sr. No 13(a) of Notification No. 25/2012-ST as it

is a government work and work is bus terminal for road transportatiqf{~<\:{t

meant to be used by general public. M/s Nila Infrastructure Ltd is exempt~d- ~ij{,Jrr
.-..

0
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from payment of service tax as per Sr. No 13(a) and Sr. No 13(b) of
Notification No. 25/2012-ST and it is not disputed in present case. What is

disputed is service rendered by appellant to M/s Nila Infrastructure Ltd.
Service rendered by appellant is works contract service to M/s Nila

Infrastructure and it is not disputed either.

7. CBEC circular No. 96/7/2007-ST dated 23.08.2007 which is relied upon
by adjudicating authority in confirming the duty is not relevant in negative

list regime introduced w.e.f. 01.07.2012. Earlier the board in its circular no.

138/07/2011-ST, dated 06.05.2011 clarified that when a principal contractor

while providing works contract services obtained the service of various other
service providers, such as architect, consulting engineer etc. These are

separately classifiable services. Therefore, while the principal contractor

would not be liable to pay service tax on the construction of roads, dams,
etc. but the consulting engineer, architect etc. who are providing services of

design, drawing, engineering etc. for the construction of such road would be
liable to pay service tax as their services are separately classifiable and will

not be covered under the works contract service. In instance case service

rendered by appellant is not separately classifiable hence it is not taxable.

8. However Sr. No 29(h) of Notification No. 25/2012-ST w.e.f. 20.06.2012
exempted such sub-contractor rendering works contract service to main
contractor who are exempted to pay service tax on such works contract
service. Clause (h) above exempts sub-contractor of exempt works contract

service only if such sub-contractor is also providing services in the nature of
works contract services which is exempted. I find that the original contractor

is exempted under Notification No. 25/2012-ST vide clause 13(a) and 13(b).

9. Last Para of point No. 7.11.11 of educational guide makes it clear that

such works contract service rendered by sub-contractor is exempted. Point

No. 7.11.11. is reproduced as below-

"However, a sub-contractor providing services by way of works

contract to the main contractor providing exempt works contract

services, has been exempted from Service Tax under the mega

exemption if the main contractor is providing exempt services of works

contracts. It may be noted that the exemption is available to sub

contractors engaged in works contracts and not to other out sourced

services such as architect or consultants."

guide also makes it clear that that whi)eg{
main contractor takes the services fr~,m ~t~, {Zr

.-/8j
- ~~-~.l!]iY:1

executing a works contract, the
point No. 7.11.11 of educational
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The appeals filed by the appellant stand disposed off in 3oye terms.

aw1
(3Tr gin)

3rrz1aa (3r4l - II)
..:>

12.

architects, consulting engineers, erection, commissioning or installation
agents etc., in such case the services rendered by such person would not be

exempt from senvice tax even though such services are rendered in relation
to exempt works contract service.

10. In view of foregoing discussion I hold that the works contract service

rendered by appellant is exempted under Sr. No 29(h) of Notification No.
25/2012-ST. When duty itself is not recoverable, no penalty can be
imposable on appellant.

11. In view of above I set aside the both impugned OIO's and appeals
filed by the appellant are allowed.

12. 3r41aaf zarr zaRta 3r4it mar fart 3ql#a a@ta fan star t

ATTESTED

.e..
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
To,

M/s. J. V. Buildcon,

46, Paeshwanathnagar society,

Opp. Rajkot Nagarik Co-operative Bank,

Naranpura char rasta, Naranpura ,

Ahmedabad- 380 012.

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax ,Ahmedabad-.
3) The Additional Commissioner, Service Tax, Ahmedabad
4) The Asst. Commissioner,

5) The Asst. Commissioner(System), C.Ex. Hq, Ahmedabad.
6) Guard File.
7) P.A. File.
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